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REGULATING SEAWEED HARVESTING
IN MAINE: THE PUBLIC AND PRIVATE
INTERESTS IN AN EMERGING
MARINE RESOURCE INDUSTRY
Mitchell W. Feeney
I. INTRODUCTION

Seaweed has been collected in northern New England for agricultural
purposes since the first settlers arrived over three hundred years ago.'
Today seaweed is still gathered along the coast, but the techniques used and
technologies employed, have drastically altered the industry. While people
once gathered seaweed by hand from open boats, today vacuum powered
mechanical harvesters are frequently utilized and the seaweed gathered is
taken to specialized processing plants. It is here that the dried material is
transformed into a variety of products, such as liquid fertilizer and animal
feed.2
One person operating a mechanical harvester is capable of harvesting
twenty-two thousand pounds of seaweed in one day,3 for which harvesters
are generally paid $20-$30 per wet ton." Rockweed, the dominant intertidal
seaweed on the Northern Atlantic coast, takes two and a half to three years

* University of Maine School of Law, Class of 2002. The author would like to thank
Robin Hadlock Seeley for her assistance on scientific matters, and Professor John Duff for
his help and support throughout the writing of this Comment. The views expressed herein
are the author's own.
1. SUSAN K. WHITE, A FIELD GUIDE TO ECONOMICALLY IMPORTANT SEAWEEDS OF
NORTHERN NEW ENGLAND (E-MSG-93-16 1994).

2. Such as Atlantic Labs in Waldoboro, Maine; Maine Sea Vegetables in Franklin,
Maine; and Acadian Seaplants of Dartmouth, Nova Scotia.
3. Art Creamer, Rockweed Harvesting Has Its Own Cycle, TIMES RECORD, Sept. 27,
1999.

4. Telephone Interview with Julien Girard, former seaweed harvester (Feb. 15, 2001)
(notes on file with author).
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to recover to preharvest density, depending on the intensity of the harvest
and productivity of the site.5
The super-efficient harvesting methods that are now commonplace in
Maine can be ecologically damaging when practiced irresponsibly.
Members of the scientific community have voiced their concerns about the
effect of harvesting of seaweed on the many juvenile fish species that rely
on seaweed as a source of food and habitat. When it is overharvested, as it
has been in sections of New Brunswick and Nova Scotia, the marine
ecosystem as a whole suffers.
Interest in harvesting Maine's rockweed resource on a large-scale
commercial basis has increased in recent years, particularly from Canadian
processors. Local concern over the impacts of unregulated harvests has
grown along with the increase in demand for seaweed. Very little is known
about how harvesting impacts the long-term health of large beds of
seaweeds and the marine creatures and plants associated with them. 6
As Christopher Lobban has noted, "[sleaweeds do not merely influence
the habitat-to a large extent they are the habitat."7 Anyone who has
observed a healthy submerged rockweed community will attest to its forest
like appearance. These vast underwater forests provide shelter and habitat
to many species of juvenile fish and crustaceans, including many commercially valuable species.' A recent Maine Department of Environmental
Protection (DEP) report identifies rockweed growing low in the intertidal
zone as a nursery for young lobsters.9 Seaweed provides not only shelter,
but also food to a variety of fish, birds, and crustaceans.' 0 Seaweed is a
valuable primary producer, and its place at the bottom of the food chain
makes it a vital component of a healthy marine ecosystem."
The recent friction in Maine among commercial seaweed harvesters,
private shorefront landowners, and commercial fishermen boiled over in the

5. G.J. SHARP & J.D. PRINGLE, EcologicalImpact of Marine Plant Harvesting in the
Northwest Atlantic: A Review, 204/205 Hydrobiologia 17, 21 (1990).
6. Cheryl Daigle & Jim Dow, Rockweed: Understanding the Impacts of Harvesting,
QUODDY TIDES, Aug. 11, 2000. This is partially due to the fact that there are very few "no
harvest zones" that may be used for comparison. In the United States there are no designated
"no harvest zones." Id.
7. CHRISTOPHER S. LOBBAN ET. AL, SEAWEED ECOLOGY AND PHYSIOLOGY 71 (2" ed.
1997).

8. Id.
9. Allison E. Ward, State of Maine, Dep't of Envtl. Protection, Maine's Coastal
Wetlands: 1.Types, Distribution, Rankings, Functions, and Values, 75 (1999).
10. SHARP & PRINGLE, supra note 5, at 22.
I1. KLAus LUNING, SEAWEEDS: THEm ENVIRONMENT, BIOGEOGRAPHY, AND
ECOPHYSIOLOGY 3 (Charles Yarish & Hugh Kirkman eds., 1990).
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summer of 2000, when Acadian Seaplants of Darmouth, Nova Scotia began
advertising for seaweed harvesters to work in Maine, particularly in the
Cobscook Bay area of Washington County. 2 More than six hundred
Washington County residents launched an unsuccessful petition effort to
convince the Maine Department of Marine Resources (DMR) Commissioner George LaPointe to ban commercial harvesting in Cobscook Bay
until research could determine what a large commercial harvest would do
to the ecosystem of the bay.' 3
The majority of coastal property owners live in quiet acceptance of the
fact that fishermen may legally use their shorefront property, but many
resent the harvesting of seaweed growing on their land. These property
owners feel that the loss of the vegetation detracts from their aesthetic
enjoyment of the property and is an abrogation of their inherent right to
exclude others from their land. Those of this persuasion argue that seaweed harvesters have no more right to remove seaweed from their intertidal
zone than they would to harvest timber growing on their upland property.
Harvesters, however, feel that they are entitled to profit from the
resource since it grows in the sea, which is held in trust by the state as a
resource common to all. Some argue that the gathering of seaweed falls
within the definition of "fishing" for public trust doctrine purposes, and
that the public is therefore allowed to traverse the intertidal zone in pursuit
of seaplants. Harvesters can point to historical records showing that it has
been gathered for centuries in Maine and elsewhere, and argue that they
are, at the very least, entitled to an easement by prescription in certain
localities.
The pressures on Maine's seaweed resource are likely to increase. In
addition to the local entrepreneurs that are gaining interest in the seaweed
industry, commercial harvesting companies located in maritime Canada are
looking to Maine as a plentiful source of seaweed. Acadian Seaplants has
already begun hiring independent contractors to gather seaweed for export
to processing plants in Canada. If the State of Maine deems it necessary to
expand its cursory regulation of this resource, the time to do so is now.
The competing interests in seaweed all stem from the question of
ownership and the right to exclude. This article will analyze the property
rights scheme in Maine to determine whether the resource is privately
owned or open to public use, and whether, and how, the State of Maine
could regulate its exploitation in order to ensure a sustainable harvest.

12. Mary Anne Clancy, Lawmaker Backs offSeaweed Harvesting Measure, BANGOR
DAILY NEWs, Feb. 26, 2001.
13. Legislative Panel To Hear Seaweed Proposal, BANGOR DAILY NEWS, Mar. 21,
2000.
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These issues will be examined in light of Maine's existing legal framework
including the public trust doctrine, the profit a prendre concept, pertinent
case law, current agency regulatory regimes, and scholarly articles. To a
significant degree, the legal arguments revolve around the characterization
of seaweed as a certain type of property. The property characterization
debate in turn is influenced by the physiology of the resource and the
means by which it grows.
Section II will familiarize the reader with the physiology and habitat of
seaweeds, specifically those indigenous to the Maine coast. Section MI
discusses the uses of seaweed both historically and in modern times.
Section IV presents an overview of the public trust doctrine in Maine as a
framework for the analysis in Section V of who exactly owns seaweeds off
shore, on land, and in the intertidal zone. Section VI contemplates seaweed
as a resource governed by the concept of profit a prendre. Maine's
statutory regulation of the seaweed harvest is the subject of Section VII.
Finally, this comment concludes that the property interests in seaweed vary
with its location, but that live seaweeds growing in the intertidal zone
should be considered the property of the upland owner.
II. SEAWEEDS GENERALLY

Of all the vegetation on earth, none is so remarkable as algae, one of
the most simple and most ancient forms of plant life. 4 Algae can grow in
environments as harsh as Arctic snow, or at a depth of two hundred and
seventy meters below the surface of the sea. 5 It can take many forms, from
single celled organisms to colonies or complex structures, and can range in
size from flagellated swimming green cells one micron in diameter to
brown kelps measuring close to three hundred feet in length. 6
Algae dominate the undersea realm. 7 All underwater vegetation, with
the exception of sea grass, is algae. 8 There are some eight thousand
species of algae, commonly referred to as seaweed, along the world's
coastlines.' 9 All algae contain chlorophyll a and have simple reproductive
structures.2" Seaweeds are non-vascular plants, meaning that they have no

14.
15.

LUNING, supra note

16.

F.R.

11, at 1.

1l at 11.
TRAiNOR, INTRODUCrORY PHYCOLOGY 1 (1978); see also C.J. HLSON,

SEAWEEDS 1 (1977).
17.
18.

LOBBAN, supra note 7, at 1.
d at 87.

19.

In comparison, there are only 50 species of sea grass and roughly 235,000 species

of flowering Plants. LuNING, supra note 11, at 3.

20.

TRAINOR, supra note 16, at 1.
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phloem tissue, a structure commonly used by terrestrial plants for food
translocation. 2"
Seaweeds grow mostly on rocky areas, or on coral reefs, in the very
narrow band between the highest reach of the tide and tidal waters to the
deepest depths that light can penetrate.22 Being photosynthetic, seaweeds
are light dependent and will grow only where conditions are favorable.23
In clear waters, seaweeds can be found at depths of up to two hundred
seventy meters, while in murky waters they may be found no deeper than
a few meters.2 A host of environmental factors determine what species of
26
5
seaweed will thrive in a given habitat including salinity,2 temperature,
and biotic factors,27 including predators, herbivores, parasites, and
competition among seaweed species.
Seaweeds are attached to the ground or rocks by holdfasts instead of
the roots commonly found on terrestrial plants.' Seaweeds that grow on
sandy shores or corals have holdfasts with branch-like fibrous roots, which
penetrate porous substances, creating greater stability. This is a result of
the seaweeds adaptation to the habitat. 29 Holdfasts usually take the form
of sucker-like discs or conical expansions of the base of the plant.' °
The northern New England coast is one of the most productive seaweed
growing areas in the world.31 Its climate, plentiful rocky habitat, abundance
of nutrient-rich waters during much of the year and large tidal flow make
it an ideal habitat for seaweeds.3 2 The Maine coast is home to over two
hundred fifty species of seaweed.33 Some of the more prominent species
include Chondrus crispus (Irish Moss),34 and the fucoid familyAscophyllum nodosum (known as Knotted Wrack, or rockweed),35 and

21.
22.
23.
24.
25.
26.
27.

HII.SON, supra note 16, at 2.
WHrrE, supra note 1, at 4.
LUNING, supra note 11, at 4.
Id
Id. at 332-337.
See id at 321.
See id. at 347.
28. LOBBAN, supra note 7, at 1.
29. AUGUSTA FOOTE ARNOLD, THE SEA BEACH AT EBB-TIDE 26 (Dover Publications
ed. 1968) (1901).
30. I
31. WHrI, supra note 1, at 4.
32. Id
33. Id.
34.

WILiAM RANDOLPH TAYLOR, MARINE ALGAE OF THE NORTHEASTERN COAST OF

NORTH AMERICA 280 (2nd ed. 1957).
35. TAYLOR, supranote 34, at 195-96.
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Fucus species.36 Rockweed is the term commonly used to refer to the
species of brown algae often found growing on rocky coastlines. 7 While
rockweed species are occasionally found adrift as far away as Bermuda or
the Carolinas, their primary habitat on the eastern coast of North America
extends from southern New England to Newfoundland.3"
While the focus of this paper is seaweed growing in the state of
Maine's jurisdiction, the Atlantic coast, from Nova Scotia to just north of
Cape Cod is host to a rather homogenous seaweed community.3 The
combination of Cape Cod, deflecting the warm northbound Gulf Stream
current and the effect of the frigid Labrador Current flowing in a southerly
direction keeps the water relatively cold.' The rocky shoreline provides
good holding ground for species that anchor on rocks and the lack of sand
and mud in the intertidal zone keeps particulate matter to a minimum,
ensuring clear water. Seaweed has been found growing off Maine's 3,480'"
miles of coastline to a depth of sixty-three meters.42
m. USES OF SEAWEED
A. HistoricalUses of Seaweed
Early written records indicate that seaweed has been gathered for
human consumption for more than four thousand years. '3 Ancient writings
show that the Romans were not fond of consuming seaweed as food, but
did utilize extracts from the substance in cosmetics." Farmers along the
world's coastlines have traditionally used seaweeds as fertilizer.45 In
Europe, seaweed was first used as fodder for animals in the eleventh

36. See HIu.SON, supra note 16, at 1.
37. Id. at 112-118.
38. TAYLOR, supra note 34, at 195. Taylor describes A. Nodosum as being found in
"Bermuda (adrift), New Jersey to the lower St. Lawrence, Labrador, Newfoundland, Hudson
Strait, and Baffin Island; common on rocky coasts or on rocks projecting above a muddy
bottom between tide levels .. .- Id.
39. LUNING, supra note 11, at 123-24.
40. Id. at 131.
41. State of Maine, Dep't of Conservation, Maine Geological Survey, availableat
http://www.state.me.us/doc/nrimc/mgs/marine/marine.htm (last visited Jan. 22, 2002).
42. LuNING, supra note 11, at 131.
43. TRAINOR, supra note 16, at 421.
44. Id.
45. ARNOLD, supra note 29, at 39. As F.R. Trainor wrote in IntroductoryPhycology,
"Historically, almost any country with a coastal region has had at least some interest in their
local marine algae." TRAINOR, supra note 16, at 421. One can assume that the most
primitive humans, or at least those who lived near the shore, made use of seaweed.
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century.' In the colonial days, New Englanders recognized a holiday in the
fall that enabled people to gather seaweed for transport to farms for use as
a fertilizer.'7 In Iceland, sheep, cattle, and horses are allowed to forage for
seaweed along the coast."
The first recorded use of seaweed as a fertilizer was in the first century
A.D."9 The Chinese, Greeks, and later the Vikings recognized the value of
depositing wet or dry seaweed on farmland in order to allow nutrients,
which have since been identified as nitrogen, potash, trace elements and
phosphorous to leach into the soil.50 The use of seaweed as a fertilizer also
contributes organic matter to the soil, which increases the water-holding
capacity and improves the physical condition, or crumb structure, of the
soil."
B. ContemporarySeaweed Use
Today, seaweeds form the basis for an industry that is worth billions of
dollars annually worldwide. Between 2,000 and 3,000 metric/US tons of
Ascophyllum are harvested annually in Maine.52 In contrast, 23,000 to
27,000 wet tons of Ascophyllum are harvested annually along the much
larger shoreline of southwestern Nova Scotia where the seaweed processing
industry is far more developed.5" Many of the algae's traditional uses
outlined above are still practiced, but technology has expanded the scope
of seaweed use.
Nori, a red seaweed (porphyra)that has long been farmed in Japan, is
considered to be a great delicacy.54 The tender, glossy black seaweed is
prized for its ability to dissolve in the mouth. Most famous for its use in
wrapping sushi, non is typically sold in very small sheets.55 This type of

16, at 421.

46.
47.
48.
49.
50.
51.

TRAINOR, supra note

52.

NB Rockweed Harvest PromptsCallsfor More Study, GuLFOFMAINE TIMES, Vol.

Id. at 442.
Id. at445.
Id. at 442.
Id.
Id.

3, No. 2 (Summer 1999) (referencing comments by Glyn Sharp, Marine Plant Biologist for
Canada's Department of Fisheries and Oceans Maritime Region), available at
http://www.gulfofmaine.orgltimeslsummer99/rockweedharvest.html (last visited Apr. 4,
2002).
53. G.J. SHARP & J.D. PRINGLE, supra note 5, at 23.
54. P. KORRINGA, FARMING MARINE ORGANISMS LOw INTHE FOOD CHAIN 17 & 47
(1976).
55.
See Maruto Sea Vegetables, Inc., available at http://www.japanese-gourmet.com

/maruto (last visited Apr. 6, 2002).
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seaweed will grow in many parts of the world, but the vast majority of nori
is grown in Japanese mariculture establishments. In the year 1986, the
Japanese nori crop was valued at over $1 billion (U.S.).56 The U.S. has the
fastest growing market for nori in the world with sales in 1990 approaching
$25 million and growing at 12 to 15 percent per year.57
The coast of Maine, as well as many other parts of the United States,
is home to several specialized seaweed processing plants. These facilities,
designed and built specifically for the processing of seaplants, buy fresh
seaweed directly from harvesters, dry it in machines resembling large
clothes dryers, shred it, and soak the material in order to extract the desired
nutrients. The extract can be used in liquid fertilizers, in animal feed as a
nutritional supplement, and in a host of other products.58 Several patents
have recently been issued for processes using rockweed to supplement
cattle feed and to combat the undesirable health effects of fungi that grow
on pastureland grass.59
Some of the products in which seaweed extracts can be found include
dairy products, salad dressing, oil-drilling fluids, coatings in paper manufacturing,6 pharmaceuticals, polishing powders, 6' cosmetics, fish packing,
meat canning,62 toothpaste, ice cream, bakery products (such as frostings),
adhesives, printed fabrics, paint, insulation, and high quality filters. 63 They
are used for clarifying beer, tanning cloth, sizing fabric," and are an
excellent source of iodine and potash. 5 Future products from algae may
include methane, alcohols, and fatty acids. The possibility of obtaining
energy from seaweed is being explored with great interest as well.66
IV. PUBLIC TRUST

When a person purchases land abutting a great pond or lake, the legal
description of the parcel will typically use the shoreline as a boundary.67

56. LOBBAN, supra note 7, at 283.
57. WHrrE, supra note 1, at 5.
58. Id.
59. Teresa Riordan, Using a Seaweed to Counteracta Fungus That Can Harm Cattle
but Is Needed to Help the Grass Grow, N.Y. TIMES, Nov. 26, 2001.
60. LOBBAN, supra note 7, at 283.
61. ARNOLD, supra note 29, at 38.
62.
63.
64.
65.
66.
67.

HIISON, supra note 16, at 142.
TRAINOR, supra note 16, at 432.
HU.SON, supra note 16, at 142.
ARNOLD, supra note 29, at 38.
LOBBAN, supra note 7, at 297.
CASPAR F. COWAN, MAINE REAL ESTATE LAW AND PRACTICE,

§ 251 (2001).
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The level of the body of water may temporarily change during a flood or
drought, but the boundary line of the property will remain at the location
described in the deed, which is usually the waterline as it existed at the time
the deed was signed.6 When the property is bounded by a navigable or
floatable stream, or non-tidally influenced river, the property line extends
not to a point halfway between the banks, but to the "thread," or center of
the principal channel.69
The property lines defining parcels of land abutting tidal rivers and the
ocean are governed by a different set of legal principles. The coastal
shoreline is in a constant state of flux, as tidal action and erosion continually reshape the waters edge, thereby affecting the location of the property
line as described in deeds. Furthermore, some places on the Maine coast
are affected by tides in excess of twenty feet, such as Eastport, Maine,
where the tidal range can exceed twenty-two feet.7" When the shore drops
away toward the water at a shallow angle, the intertidal zone, the strip of
land located between the highest and lowest reaches of the tide, may be
extended by a considerable distance.
Between high and low tidewater, subject to municipal regulations,
everyone has the free right to navigate, to fish, or to hunt fowl, as reserved
in the Massachusetts Colonial (or Colony) Ordinance of 1641- 4 7 .7' In
addition, the Ordinance provided that the owner's title of land bounded by
tidewater extended from the high water mark over the shore or flats to the
low water mark, if not beyond one hundred rods.7 2 This title, however, is
subject to the public easement to fish, fowl, and navigate. The Massachusetts Colonial Legislature's intention in granting shorefront landowners
property rights to the intertidal zone was to encourage wharfing out.73 In
the early colonial days, the easiest way to move about in the uncharted
wilderness of the New World was by ship, and wharves were necessary for

68.

Id.

69. Id.
70. See Maine Harbors' Tidal Charts, available at http://www.maineharbors.conl
aprest02.htm. For example, on April 28, 2002 the morning tide is predicted to be 22.4 feet.

Id.
71. COWAN, supra note 67, § 292. The Colonial Ordinance of 1641 read: "Every
inhabitant who is a householder shall have free fishing and fowling in any great ponds, bays,
coves and rivers, so far as the sea ebbs and flows within the precincts of the town where they
dwell unless the freeman of the same town, or general court have otherwise appropriated
them." Id.
72. Bell v. Town of Wells, 557 A.2d 168, 172 (Me. 1989). An upland property owner
owns in fee, down to the mean low water mark, or 100 rods (1650 feet) from the mean high

tide mark, whichever is shorter. Id.
73.

COWAN, supra note 67, § 292.
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the loading and unloading of goods.74 Recognizing that merchants were
reluctant to build costly wharves and commerce centers on land that they
did not own, the Massachusetts Colony granted the intertidal zone to the
private landowners along the coast, including Maine, when it became part
of the Colony in 1692."5 No such law was passed in any of the other
Colonies."
The principles outlined in the Ordinance of 1641 were adopted as part
of the Massachusetts common law and deemed to be applicable throughout
the State's jurisdiction including the District of Maine." When Maine
achieved statehood in 1820, Maine courts adopted the Massachusetts public
trust doctrine. Eleven years after Maine's independence, the Law Court
pronounced in Lapish v. BangorBank, "Ever since [Storerv. Freeman], as
well as long before, the law on... [boundaries of the public trust] has been
considered as perfectly at rest; and we do not feel ourselves at liberty to
discuss it as an open question."78
Thus, it was by these events that Maine and Massachusetts became the
anomaly. In all other states private property bounding tidewater extends
only to the high watermark.7 9 The United States Supreme Court recognized
the uniqueness of the Maine and Massachusetts legal rule governing title
to intertidal land in Shively v. Bowlby: "The rule or principle of the
Massachusetts ordinance has been adopted and practiced in Plymouth,
Maine, Nantucket and Martha's Vineyard, since their union with the
Massachusetts Colony under the Massachusetts Province Charter of
1692. ' '80
In that case, Justice Gray clearly stated the effect of this exception to
the general rule:
The title of the owner of land bounded by tidewater extends from
high water mark over the shore or flats to low water mark, if not

74. Id.
75. Id.
76. Id.
77. Storer v. Freeman, 6 Mass. 435 (1810).
78. Lapish v. Bangor Bank, 8 Me. 85, 93 (183 1). In addition, Article X, Section 5 of
the Maine Constitution stated, "All grants of lands... which have been... made by the said
Commonwealth [of Massachusetts], before the separation of said District [of Maine] shall
take place, and having ... effect within the said district, shall continue in full force, after the
said district shall become a separate State." Massachusetts Act of Separation, 1819 Mass.

Acts, ch. 161, § 1. By this language Maine recognized the grant of its intertidal lands to
private landowners by its predecessor in title, Massachusetts.

79. Shively v. Bowlby, 152 U.S. 1, 26-28 (1894). Except Hawaii where it extends
only to the vegetation line. In re Ashford, 440 P.2d 76, 77 (1968).
80. Shively, 152 U.S. at 19.
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beyond one hundred rods. The private right thus created in the flat
is not a mere easement, but a title in fee.., but his title is subject
to the public rights of navigation and fishery."'
V. WHO OWNS SEAWEED IN MAINE?

In Iceland, where seaweed has been eaten for centuries, the nation's
oldest law book refers to the "rights and concessions involved before one
might collect and/or eat fresh sol [seaweed (Palmariapalmate)] on a
neighbor's land." 2 In Maine, the laws governing the harvest of seaweed
are not so explicit. When determining rights to seaweed there are many
legal concepts that must be taken into account, along with the physical
location of the seaweed to be harvested. For this reason, the laws
pertaining to the harvest of seaweed offshore, onshore, and in the intertidal
zone must be analyzed separately.
A. Seaweed Offshore
Although seaweed is plentiful in the open ocean, seaweed is primarily
harvested along the shoreline, because it is more accessible there. Some
species of seaweed spend their entire lives drifting,83 unattached to land,
but these species are found in lower densities than those that attach to
stationary objects, making their harvest a tedious and inefficient endeavor."
As previously discussed, a shorefront landowner's property ends at the
low tide mark. Beyond this mark, the shorefront is held in trust for the
public by the sovereign.85 Accordingly, any seaweed found beyond the low
tide mark is not encumbered by private property interests.86 It is free for
taking by any individual, subject to any regulations restricting access and
harvest imposed by the State. 7 Seaweeds growing on the seabed beyond
the low tide mark may be harvested by divers or by drags towed by boats

81. Id. at 18-19.
82. WHITE, supra note 1, at 5.
83. LUNING, supra note 11, at 224. Such as Sargassum, a drifting seaweed that covers
thousands of square miles of the Sargasso Sea. HILLSON, supra note 16, at 120.
84. HiLSoN, supra note 16, at 120.
85. See State v. Leavitt, 72 A. 875, 877 (Me. 1909).
86. See id.
87. See id. "The Legislature of each state representing the people has full power to
regulate and control such fisheries by legislation designed to secure the benefits of this
public right in property to all its inhabitants." Id.
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that rake seaweed up off the seafloor, but these methods are less efficient,
more difficult, and costly than harvesting in the intertidal zone. 88
B. Seaweed on Land
The law pertaining to seaweed that has washed up on shore is well
settled in Maine. The strip of decaying vegetable matter indicating the high
water mark on Maine's few beaches is a common sight. The law dealing
with its ownership is consistent with the law regarding accretion: an
increase by small degrees becomes property of the landowner.
The landmark case dealing with seaweed washed ashore is Emans v.
Turnbull, 9 a New York case from 1807. "The sea-weed thus thrown up by
the sea may be considered one of those marine increases arising by slow
degrees; and according to the rule of the common law, it belongs to the
owner of the soil." This principle has been adopted by Maine courts and
has been favorably cited in many decisions.9 Therefore, title to seaweed
washed ashore vests in the owner of the land.
C. Seaweed in the Intertidal Zone
The public trust doctrine is a long standing and well established
principle of law. Consequently, the courts have been reluctant to stray
from the principle that upland owners "hold title in fee to the intertidal land
subject to an easement, to be broadly construed, permitting public use only
for fishing, fowling, and navigation (whether for recreation or business)
and any other uses reasonably incidental or related thereto."' Clearly,
harvesters have the right to navigate their boats in the zone, but does
seaweed harvesting fall within the definition of "fishing?"
While Maine's Supreme Judicial Court has gone through pains to
expand the definition of "fishing" to include clams93 and worms" in two

88.
89.

See generally TAYLOR, supra note 34, at 10-20.
1807 WL 886 (N.Y. Sup. Ct. 1807).

90.

Id. at *6.

91. See e.g., Anthony v. Gifford, 84 Mass. 549 (1861); Phillips v. Rhodes, 48 Mass.
322, 325 (1843). "Seaweed, which is thrown upon a beach, belongs to the owner of the
beach." Hill v. Lord, 48 Me. 83, 96 (1861). "But the title to the seaweed is in the owner
of the flats; and both together, unless there has been a severance, belong to the riparian
proprietor." Id.
92. Bell v. Town of Wells, 557 A.2d 168, 169 (Me. 1989).
93. See State v. Leavitt, 72 A. 875, 879 (Me. 1909). The term "fishing" has also been
interpreted to include "succulent bivalves." Id.
94. See State v. LeMar, 87 A.2d 886, 887-88 (1952).
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separate cases presenting constitutional challenges to the state's regulation
of fisheries, nowhere in the body of Maine case law has fishing been held
to include the collection of vegetable matter. Migratory resources (like
fish, and presumably shellfish and worms) have traditionally been less
protected by private property rights than stationary resources, such as
attached seaweed.
The only reference to seaweed gathering being one of the permissible
activities under Maine's public trust doctrine is found in Marshall v.
Walker.9" The mention found there is mere dictum and may or may not
even refer to seaweed. In a discussion of activities related to the uses
specified as being permissible in the intertidal zone, the court stated,
Others may sail over them, may moor their craft upon them, may
allow their vessels to rest upon the soil when bare, may land and
walk upon them, may ride or skate over them when covered with
water-bearing ice, may fish in the water over them, may dig
shellfish in them, may take sea manure from them, but may not
take shells or mussel manure, or deposit scrapings of snow upon
the ice over them.'
This language is dictum and was not relied upon by the courts in Leavitt or
Lemar, which expanded "fishing" to include digging shellfish and worms
respectively, and both of which were decided after Marshall.
The Maine Supreme Judicial Court has recently emphasized that the
easement established in the public trust is to be broadly construed.97 In
making this determination, however, the court emphasized that any
expansion of the public trust beyond fishing, fowling, and navigation,
would necessarily reduce a landowner's right to exclude others from their
property and would therefore result in a Fifth Amendment taking for which
the State would have to compensate the affected owners.98
Emans, discussed above, was a trespass action against a man from the
town of Gravesend who gathered seaweed on a certain neck of land." The
inhabitants of his town enjoyed an easement for the right to fish and fowl
on this same neck of land."° The court ruled that an easement to fish and
fowl does not include the right to gather seaweed since such a right is a

95.
96.
97.
98.
99.
100.

45 A. 497 (Me. 1900).
Id. at 498. (emphasis added).
Bell, 557 A.2d at 169.
Id. at 177.
Emans, 1807 WL, at 886.

Id.
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right to take profit in the soil.'°" While Emans does not speak to the public
trust easement enjoyed by the public in Maine, it does make a ruling on an
easement of the same language and makes an important distinction between
fishing, which falls within the purview of the public trust doctrine, and the
right to take profit in the soil, or profit a prendre, which does not."0 2
VI. PROFIT A PRENDRE

"Profit a prendre," as stated in Beckwith v. Rossi,0 3 "is the right to
take from the land of another a part of the soil, or something which is a
product of the soil."'" This involves the right to do anything upon the land
in which the right exists that is "reasonably necessary for the proper
exercise of the right."' ' 5 "The right may be appurtenant to a dominate
estate, in the nature of an easement proper, or it may be a right in gross." 106
The right is freely assignable, and one who exceeds his right in manner or
extent of its use is guilty of trespass. 7
The court in Emans ruled that the right of fishing and fowling did not
give the right of taking wood, grass, or anything appurtenant to the
ownership of the soil, including seaweed. "8 Maine courts have agreed with
this ruling. 9 Whileprofitaprendreeasements frequently convey the right
to harvest standing timber, sand, or gravel from a parcel of land, one may
argue that they could properly be used to convey rights to harvest live
seaweed growing in the intertidal zone.
Seaweed harvesters may counter that the resource has been exploited
for centuries, and that because of their open and notorious use, a prescriptive easement to harvest in a certain stretch of intertidal zone has been
acquired. The courts have consistently ruled that an easement in another's
land may be acquired by prescription, either by communities or by
individuals." 0 A claim to take profit in the soil of land owned by another,

101. Id.
102. See infra note 103-107 and accompanying text.
103. 175 A.2d 728 (Me. 1961).

104. Id.at 737.
105. Id. at 735.
106. Id. at 734.
107. id. at 734-35.
108. Emans, 1807 WL, at 886.

109. See Hill v. Lord, 48 Me. 83, 96 (1861). "[A] right to take seaweed.., is a right
to take a profit in the soil." Id. at 100.
110. See Littlefield v. Maxwell, 1850 WL 1607 (Me. 1850). "The public as well as an
individual, may acquire a right of way by an adverse use of the same, but in this State, a use
of twenty years is required." Id.
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however, may not be obtained by custom."' As Hill v. Lord clearly states,
the "right to take seaweed is not an easement, but a right to take profit in
the soil; that neither the inhabitants of a town, nor the public, can acquire
' 2
any right to it by custom." "
Applying the principle espoused in Hill v. Lord, it appears that a
harvester would need to obtain a profit a prendre right to harvest seaweed
growing in privately owned intertidal areas unless there existed some form
of easement for the right to harvest living seaweed in that area. However,
the principles of profit a prendre may have been erroneously applied to
seaweed in Hill v. Lord. In the one hundred and forty years since that case
was decided, the body of knowledge surrounding seaweeds has grown
immensely. For instance, it is now known that seaweeds do not receive
their nutrients from the soil, but from the surrounding water column." 3
Their only reliance on the soil is for anchorage purposes." 4 Earlier
decisions deeming seaweed gathering to be a right to take profit in the soil
were likely based on the erroneous assumption that seaweeds received
nutrients from the soil.
It is unclear whether a modem court would follow the older decisions
on the point for uniformity's sake or consider the issue in light of the body
of scientific knowledge that now exists. A strict application of scientific
fact to the profit a prendre concept might lead a court to conclude that
seaweed should not be deemed a profit a prendre resource. However,
seaweed's perceived similarities to traditional vegetable resources that
spring from the soil, and the principle of stare decisis may preclude any
revisiting of the issue.
Viewed in light of the public trust doctrine, the requirement that a
harvester have a profit a prendre right to harvest in the intertidal zone
would likely apply only to attached seaweed. Dead and drifting seaweed
in the intertidal zone will alternate between floating at high tide and being
washed ashore at low tide. That which is washed ashore becomes the
property of the upland owner pursuant to Emans."5 Alternatively, a
harvester in a boat may lawfully take that which is unattached and adrift at

111. Id. "[T]he custom proposed to be proved, is not one that could be sustained in law,

for a custom to take any thing from another's land, or for a profit a prendre, is not a lawful
custom." Id.
112. Hill, 48 Me. at 100.
113. ARNOLD, supra note 29, at 26.
114. Id.
115. "The sea-weed thus thrown up by the sea may be considered as one of those marine
increases arising by slow degrees; and according to the rule of the common law, it belongs
to the owner of the soil." Emans, 1807 WL, at 886.
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flood tide because, under the public trust doctrine, title to drifting seaweed
is held by the state as Sovereign.
But when exactly is seaweed adrift? A court has held that seaweed
between the high and low watermarks, which during flood tide is moved by
each rising and receding wave, is adrift although the bottom of the mass
may touch the beach.116 This holding referred only to seaweed that is not
anchored by a holdfast, otherwise all seaweed in the intertidal zone would
be considered adrift at high tide.
The court made a distinction between drifting and washed up seaweed
rather than live and dead seaweed." 7 A rule based on the live/dead
distinction would be troublesome. Ascophyllum nodosum growing on the
rocky shore can be alive when attached or drifting. Ascophyllum nodosum
scorpioidesis alive, although it is not attached by a holdfast. Both of these
taxa, if adrift, could be alive or dead. Wormweed (Ascophyllum mackaii),
however, is a nearly identical species that spends its entire life cycle
adrift."' Any distinction based on the alive/dead classification of the
seaweed would be troublesome, because that status is very difficult to
determine.
Based on existing case law, a court would likely rule that seaweed that
is attached in the intertidal zone belongs to the landowner, and that which
is floating is a public resource. Floating seaweed must be harvested by boat
since no right to traverse the intertidal zone exists for those in pursuit of
seaweed. In the case of floating seaweed where the bottom of the mass
touches the seafloor, harvest may be exceedingly difficult since only two
percent of Maine's rugged, rocky coast is beach, and no easement exists to
harvest it.
VII. STATUTORY REGULATION OF THE SEAWEED HARVEST
In 1999, the Maine Legislature enacted a series of laws requiring that
any person who harvests, ships, possesses, transports or sells seaweed
possess a valid seaweed permit." 9 The permit, which costs fifty dollars for
a resident of the State of Maine, is not required for the holders of wholesale
seafood or marine worm dealer licenses, or any person who harvests, ships,

116.
117.
118.
119.

Anthony v. Gifford, 84 Mass. 549 (1861).
Id.
TAYLOR, supra note 34, at 196.
ME. REv. STAT. ANN. tit. 12 § 6803 (2001). "A person may not harvest, possess,

ship, transport or sell seaweed without a current seaweed permit, except that an employee
or immediate relation of a seaweed permit holder may harvest, possess or transport seaweed
for commercial purposes with a supplemental seaweed permit." Id.
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or possesses less than fifty pounds of seaweed per day for noncommercial

uses. 2 The Maine Department of Marine Resources (DMR) issued one
hundred twenty seaweed harvesting licenses in 2000." A permit is also
not required for the harvest or possession of naturally detached and dead
22
seaweed. 1
At the same time, the Legislature enacted a law stating, 'The commissioner may adopt rules regulating the harvest of seaweed on a species
specific basis.' ' 123 Although it is not made clear in the statute, "the
commissioner" presumably refers to the commissioner of the DMR.
Acting under the authority of this legislation, the DMR has enacted
rules regarding the harvest of seaweed. 24 According to these rules,
harvesters must report eight categories of information on a monthly basis

120. ME. REV. STAT. ANN. tit. 12 § 6803(2)(3)
2. Exceptions. The following are not required to have a permit:
A. The holder of a current marine worm dealer's license;
B. The holder of a current wholesale seafood license;
C. A person who harvests, possesses, ships or transports no more than 50
pounds of seaweed a day for noncommercial purposes;
D. Charitable or municipal organizations that harvest, possess, ship or transport
seaweed for noncommercial use by that organization; or
E. Anyone harvesting, possessing, shipping, transporting or selling seaweed that
has detached naturally and is dead.
3. Fees. The fee schedule for seaweed permits is as follows:
A. Fifty dollars for a resident seaweed permit;
B. Two hundred dollars for a nonresident seaweed permit;
C. Twenty-five dollars for a resident supplemental seaweed permit; and
D. Fifty dollars for a nonresident supplemental seaweed permit.
Id.
121.

Clancy, supra note 12.

122. ME. REv. STAT. ANN. tit. 12, § 6803(2)(E) (2001). "Anyone harvesting, possessing,
shipping, transporting or selling seaweed that has detached naturally and is dead." Id.
123. ME. REV. STAT. ANN. tit. 12,

§ 6807 (2001).

The commissioner may adopt rules regulating the harvest of seaweed on a speciesspecific basis, including, but not limited to, the total number of licenses that may be
issued, the designation of a harvesting season or seasons, the quantity of the resource
that may be harvested in a season, areas that may be open or closed to harvest and gear
and techniques that may be used in harvesting. Rules adopted under this section are
routine technical rules pursuant to Title 5, chapter 375, subchapter II-A. Id.
124. Me. Dep't Marine Resources, 13-188, ch. 29.05 Harvesting Restrictions for
Rockweed.
A. The seaweed Ascophyllum nodosum, also known as rockweed, must be harvested
according to the following criteria:
(1) The lowest lateral branches shall remain undisturbed and attached to the main
stalk of the rockweed that is attached to the substrate; and
(2) A minimum of 16 inches of the rockweed shall remain above the holdfast.
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including the specific harvest area, method of harvesting employed, species
taken, and wet pounds of seaweed landed. 2 ' While the legislation granted
the commissioner the ability to regulate harvesting on a species-specific
basis, the DMR has introduced rules restricting the harvest of only one
species: rockweed (Ascophyllum nodosum). 2 According to the rockweed

rules, "the lowest lateral branches shall remain undisturbed and attached to
the main stalk of the rockweed that is attached to the substrate; and a

minimum of sixteen inches of the rockweed shall remain above the
holdfast."' 27 The ability of the DMR, with its limited budget, to enforce
these rules along roughly three thousand miles of coastline has never been
considered a serious threat to harvesters.
There are those who would argue that giving the DMR the power to
regulate seaweed harvest is tantamount to giving the Bureau of Inland
Fisheries and Wildlife the power to regulate timber harvest. Maine State

Representative Albion Goodwin of Pembroke is one of those who oppose
DMR regulation. 2 ' "The DMR should not even be issuing these permits,"

Goodwin told the press in support of a bill he had sponsored that would

125. Me. Dep't Marine Resources, 13-188, ch. 29.10 Reporting of Seaweed Harvesting.
A.
Reporting requirements.
Each seaweed harvester required to be licensed under 12 MRSA § 6803 must
report harvesting activity for all seaweed species on forms supplied by the
Commissioner. Records must be kept on a daily basis, and reports must be mailed
to the Department monthly. Reports for each month's activity shall be mailed to the
Department within 10 days of the end of the month. The reports must include the
following information for each day that harvesting occurs:
(1) Name, permit number and phone number of licensed harvester;
(2) Date(s) harvested;
(3) Harvest area (bay, cove, river, ledge and or island);
(4) County and town (use town codes provided, per instructions);
(5) Harvesting methods (hand, knife, rake, mechanical, diver);
(6) Total harvest time (number of hours);
(7) Seaweed species;
(8) Pounds landed (wet).
Id.
126. Me. Dep't Marine Resources, 13-188, ch. 29.05. See supra footnote 123.
127. Me. Dep't Marine Resources, 13-188, ch. 29.01 Definitions.
A. Lateral branching.
"Lateral branches" are branches that fork from the stalk or main axis of the seaweed.
B. Holdfast.
The "holdfast" is the base of the seaweed plant that attaches the seaweed to the
substrate.
Id.
128. Telephone interview with Albion Goodwin, Maine State Representative (Mar. 20,
2001) (notes on file with author).
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have rescinded DMR's authority to regulate the seaweed harvest. 29 "What
if the state gave me a permit to come on to your property and cut your trees
as long as I left a 16-inch stump?"'30 It should be noted that the DMR's
objectives include both the facilitation of the commercial exploitation of
marine resources and conservation of these important ecological
resources. 131
A. Seaweed Harvest Regulation Under the
NaturalResources ProtectionAct
According to the Maine Natural Resources Protection Act (NRPA), 132
a permit is required from the Department of Environmental Protection
(DEP) prior to "dredging, bulldozing, removing or displacing soil, sand,
vegetation or other materials"' 133 "if that activity is located in, on or over
any protected natural resource or is located adjacent to and operated in such
a manner that material or soil may be washed into any of the following:"' 34
35
"A. A coastal wetland."'
Since the intertidal zone is unquestionably a coastal wetland within the
definition supplied in §480-B(2), and the removal of seaweed is an activity
that by its very nature displaces vegetation, a3it would appear that pursuant
to NRPA a DEP permit is required prior to the harvest of any seaweed
located in the intertidal zone.
A narrow exemption from the permit requirement, located in §480-Q
(14), provides that "A person lawfully engaged in the harvesting of marine
organisms or vegetation under the provisions of Title 12, chapter 605 is not

129. Mary Anne Clancy. LegislativePanelto HearSeaweed Proposal,BANGOR DAILY
NEWS, Mar. 22, 2001.
130. Id.
131. MAINE DEP'TOFMARINE RESOURCES, BuREAu OFREsoURCE MANAGEMENT, 2001

at Executive Summary.
132. ME. REV. STAT. ANN. tit. 38, §§ 480-A-Z.
133. ME. REV. STAT. ANN. tit. 38, § 480-C(2) "Activities requiring a permit. The
following activities require a permit: A. Dredging, bulldozing, removing or displacing soil,
sand, vegetation or other materials[.]" Id.
134. ME. REV. STAT. ANN. tit. 38, § 480-C (1) "Prohibition. A person may not perform
or cause to be performed any activity listed in subsection 2 without first obtaining a permit
from the department if the activity is located in, on or over any protected natural resource
or is located adjacent to and operated in such a manner that material or soil may be washed
into any of the following[.]" Id.
135. Me. REV. STAT. ANN. tit. 38, § 480-C (1)(A) "A coastal wetland, great pond, river,
stream or brook or significant wildlife habitat contained within a freshwater wetland[.]" Id.
136. Unless one were to take the position that algae is not vegetation within the scientific
definition.
ANNUAL REPORT,
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required to obtain a permit to engage in those activities in a coastal
wetland."' 3 7 Since seaweed growing in the intertidal zone is private
property, a person cannot be lawfully engaged in its harvest without
permission from the upland owner. Therefore, a DEP permit is required for
harvesters operating in the intertidal zone unless they first obtain landowner
permission.
Title 12 (Conservation), Part 9 (Marine Resources), Chapter 605
(General Department Activities), the chapter referred to in the exception,
is home to thirty-three separate sections, none of which seem to deal with
or apply to the harvest of seaweed. Most of the sections impose licensing
requirements on aquaculture and research activities. It would appear that
the intent of § 480-Q(14) was to allow for the displacement of soil and
vegetation in coastal wetlands when such displacement is incidental to the
establishment or operation of licensed aquaculture facilities. Therefore, the
exception would not apply to seaweed harvesters, even those licensed by
the DMR.
The deputy commissioner of the DMR, Penn Estabrook, has denied that
a DEP permit is required prior to the harvest of seaweed, an assertion that
contradicts the current DEP Commissioner's position on the issue.'38 When
she was with the Bureau of Land Quality Control, DEP Commissioner
Kirkpatrick submitted signed testimony at a public hearing for proposed
legislation regarding seaweed harvesting in 1992 indicating her opinion that
such a permit would indeed be required.' 39
Given the overlapping jurisdiction by DEP and DMR, and the lack
of enforcement of existing rules, a clear, comprehensive set of harvest
management rules for rockweed and other species of seaweed is necessary.

137. ME. REV. STAT. ANN. tit. 38, § 480-Q(14).
138. An Act to Remove Seaweed Harvestingfrom Department of Marine Resources
Jurisdictionand Require that Harvesters in the IntertidalZone First Obtain Landowner
Permission: Hearingon LD. 1179 Before the Marine Resources Comm, (Mar. 22, 2001)
(statement of Penn Estabrook noting that he believed that the DMR is the agency solely
responsible for the regulation and licensing of seaweed harvesting).
139. DEP Commissioner Martha Kirkpatrick, Testimony at the First Regular Session of
the 116 ' Maine Legislature (June 10, 1992). The summary reads in part, "A person
proposes to harvest live, attached rockweed from coastal wetlands. Question: Is a permit
required? Answer: Yes, a permit is required. Title 38 M.R.S.A § 480-C provides that
removing vegetation from within a protected resource requires a permit. An individual
permit is required." Id.
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B. Recent Attempts to Regulate Seaweed Harvesting
In 1993, Representative Townsend of Eastport proposed a bill in the
form of Legislative Document (L.D.) 961, An Act to Allow the Commissioner of Conservation to Adopt Rules That Encourage Conservation of
Shore Plants, to the Joint Standing Committee on Energy and Natural
Resources of the Maine Legislature. The intent of the bill was to enable the
Department of Conservation (DOC) to adopt rules in order to protect a
species of seaweed called sea lavender. The bill did not pass, largely due
to the fact that former DEP commissioner Dean Marriott had taken the
position that DOC regulation would be redundant since seaweed harvesting
could already be regulated under NRPA" 4 Both Commissioner Marriott
and Commissioner Meadows of the DOC opposed the passage of the bill.
"If the Committee determines that additional regulatory oversight is
necessary," wrote Commissioner Meadows, "I would strongly urge you to
place the responsibility for shore plant conservation on the Department of
1 41
Environmental Protection."
Despite its assumption of responsibility for the regulation of seaweed
harvesting in coastal wetlands, it appears that the DEP has wholly failed to
require any permits for intertidal wetland alterations associated with
seaweed harvests to date. 42 In 1999, the Legislature authorized the DMR
to make the harvest rules, discussed above, that are still in effect.
The first regular session of the 120' Maine Legislature bore witness to
two attempts to alter the laws regarding Maine's seaweed resource. The
first, L.D. 553, sponsored by Representative Elaine Fuller of Manchester,
would have added "seaweed harvesting" to the list of permissible activities
in the intertidal zone under the public trust doctrine. 4' 3 The Maine Supreme
Judicial Court has consistently found, however, that any expansion of the
public trust is a Taking under the 5' Amendment of the United States
Constitution and under Article I, section twenty-one of the Maine

140. An Act to Allow the Commissionerof Conservationto Adopt Rules That Encourage
Conservation of Shore Plants:Hearing on LD. 961 Before the Joint Standing Committee
on Energy and Natural Resources (Apr. 14, 1993) (testimony of DEP Comm'r Dean
Marriott).
141. An Act to Allow the CommissionerofConservationto Adopt Rules That Encourage
Conservation of Shore Plants:Hearing on LD. 961 Before the Joint Standing Committee
on Energy and NaturalResources (Apr. 14, 1993) (testimony of DOC Comm'r C. Edwin
Meadows, Jr.).
142. Letter from Mitchell W. Feeney, on behalf of Conservation Law Foundation, to
Sen. Lemont, Rep. Lemoine, and members of the Marine Resources Committee (Mar. 22,
2001) (on file with Ocean and CoastalLaw Journal).
143. H.R. 120-553, 1st Sess., at 1-2 (Me. 2001).
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Constitution.'" After receiving a barrage of communication in what she
described as a "firestorm," Fuller received a call from the Maine Attorney
General concerning the bill's questionable constitutionality.145 "I decided
it would be the better part of discretion not to go forward with the bill,"
said Fuller.1"
Fuller said the impetus for her submitting the legislation came from one
of her constituents-a woman who harvests seaweed and sells it to worm
diggers who use it to pack worms.4 7 The woman had told Fuller "it was
difficult to get landowners' permission to harvest their beaches because she
didn't always know who owned the property and because much of the 4land
belonged to people from out of state who used it only sporadically."'"
The second attempt to adjust the laws regarding Maine's seaweed
harvest was L.D. 1179, which would have removed seaweed harvesting
from DMR jurisdiction and required that harvesters in the intertidal zone
first obtain landowner permission. The bill was killed on the floor of the
House after an unfavorable vote of 7-1 in the Marine Resources Committee.
Both harvesters and shorefront landowners whose testimony disagreed on
the permission aspect of the bill, attended the public hearing. The removal
of seaweed harvesting from DMR jurisdiction was unanimously opposed.
Vin. CONCLUSION

Given the increasing conflicting claims to seaweed resources, and the
lack of any clear and unambiguous laws, the courts may soon have to
resolve ownership and access issues related to the resource by relying upon
a mix of common law, statutory law, and agency regulations. Taking into
account the public trust doctrine, the concept of profit a prendre,common
law regarding the establishment and use of easements, and the confused
state of agency regulation, it is likely that a court would rule that seaweed
growing in the intertidal zone is private property.
If there were ever to be a trespass or unlawful taking action against one
who attempted to harvest seaweed from the intertidal zone of another
without permission, a court would likely make the following findings:
Existing case law leads to the conclusion that any seaweed that is adrift is
a public resource, as is any that is attached offshore of the mean low tide

144. See e.g., Bell v. Town of Wells, 557 A.2d 168, 176-77 (Me. 1989) (finding that the
Public Trust and Intertidal Land Act was an unconstitutional taking).
145. Clancy, supra note 12.
146. Id.
147. Id.
148. Id.
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mark. Seaweed that is attached in the intertidal zone, or washed ashore, is
property of the upland owner, and there exists no public trust easement for
the public to cross private land for the purposes of harvesting seaweed.
Seaweed harvesters may generally be good stewards of the environment, but they need direction from the state as to the methods and intensity
of collection of the resource in order to ensure a sustainable harvest.
Attempts to require licensing of commercial seaweed harvesters have, until
recently, either not passed in the legislature, or have not been enforced.
The DMR now requires licensing 49 and has made rules regulating the
harvest. " However, many question the sufficiency of regulations currently
in place and whether the DMR is the appropriate agency to be making these
regulations. There is also confusion about the DEP's unwillingness to
license seaweed harvesters, despite the authority granted them in NRPA.
The laws regulating the harvesting of seaweed in Maine are in need of
an overhaul. The DMR's sixteen inch rule for rockweed is not likely
enforced along Maine's lengthy coastline. The ability of a harvester using
an underwater drag to comply with this rule is questionable at best. The
conflicting, confusing, and unenforced requirements placed on harvesters
have resulted in a situation where the state licenses harvesters to collect
seaweed, an activity that occurs primarily in privately owned intertidal
zones, where a court would likely rule that growing seaweed is private
property. It is not the point of this paper to argue that seaweed harvesting
should be an unlicensed activity, but rather to argue that the state should
not license the taking of private property.
5
Meanwhile the debate over Maine's seaweed harvest continues.' '
"There is nothing in the [current] regulations to prevent overharvesting,"
says Pembroke resident Robin Hadlock-Seeley.' 2 Hadlock-Seeley, a
marine ecologist at Cornell University, said, "We don't know enough about
growth and regeneration rates, biomass and the impact on higher organisms."'5 3 She has also argued for the establishment of no-harvest areas,
similar to those already in effect in Canada, for the purposes of conservation and providing a baseline with which to compare areas that have been
54
harvested.

149. 12 M.R.S.A. § 6803.
150. ME. DEP'T OF MARINE RESOURCES REGULATIONS 13-188, ch. 29 (2000).
151. Anne Porter, Residents Say Rules Won't ProtectSeaweed, EU.SWORTH AM. (Aug.
2000), availableat www.ellsworthamerican.comarchive/news2000l08-24-00/ea_news4_
08-24-00.html (last visited Apr. 6, 2002).
152. Id.
153. Id.
154. Id.
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Maine Seaweed Council President Robert Morse, whose company
operates a highly criticized mechanical harvester off the Maine coast, says
mechanization is necessary to keep labor costs down in order to compete
with Canadian companies that benefit from subsidies and the exchange rate
to undersell their competitors.' 5 5 Responding to calls for regulations that
would limit the harvesting of seaweed in Maine to hand harvesting only, he
said it was not the machine that was a problem, but how it was used. 56
"You can ruin a rockweed bed by hand," he said. "You can overharvest by
hand or you can overharvest with machines.' 57
Licensed seaweed harvesters are currently required to submit monthly
reports to the DMR. Perhaps it would not be too burdensome to require
that they file written permission of the landowners on whose intertidal
zones they collect seaweed along with the information that they are
currently required to report. Some have proposed a situation in which
landowners would be able to post their land as a no seaweed gathering
zone, but this puts the burden on the landowner to provide notice to
harvesters. A harvester who wishes to collect on the land of another should
bear the burden of obtaining landowner permission prior to exploiting the
privately owned resource.
The problems surrounding Maine's seaweed resource include the
illegal taking of private property, a lack of regulation to prevent
overharvesting, and nonexistent enforcement of the few regulatory
measures currently in place. There are no designated conservation areas,
as there are in Canada, which would serve as a yardstick for observing the
impacts of local harvesting. The State of Maine has claimed that it has
learned from the mistakes it made in failing to protect the elver and urchin
fisheries, which led to their subsequent decline, and is making an effort to
pass measures that will adequately protect Maine's seaweed resource
before it is too late. Unfortunately, the regulations enacted thus far are
little more than window dressing and do not at all address the issues of
resource protection. The State of Maine needs to recognize the ownership
status of the shore and its vegetation and should begin properly enforcing
the intent of the Natural Resources Protection Act.

155. Id.
156. Id.
157. Id.

